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L. INTRODUCTION
These six matters involve similar and overlapping allegations that Obama for America

and Martin Nesbitt, in his official capacity as Treasurer (“OFA” or the “Committee™) - Barack
Obama’s principal campaign committee for the 2008 presidential election - accepted excessive
and/or prohibited contributions in violation of the Federal Election Campaign Act of 1971, as
amended, (“FECA” ot “the Act”). Towo of the matters, MURs 8139 and 6142, alss invelve
reistez] alingatians as 1o the Obama Victory Fund and Andnew Tobiay, in his official aspacity as
Tressuser (OVF™ o the “Victory Fund™), a joint firadmising nemamittee fomaed by OFA and the
Demacratic Natioaal Committon. As dissusted below, the allegations as to OFA’s possible

receipt of excessive contributions is co-extensive with bases for an angoing audit of OFA that

the Commission initiated in the ordinary course of its supervisory responsibilities.

The complaints vary in their approach to presenting allegations as to possible widespread
patterns of illegal contributions. While some of the complaints rely primarily on media reports
regarding anecdotal examples of allegedly suspicious online fundraising transactions, see MURs
60T8/6090/5108, other complaints provide a listing of specific transactions that are alleged to be
part of suspicieus patterns. Sea MURSs 6139, 6142, 8214. The vomplaints specifionily request
thet the Commissien midit OFA and OVF to degenmite the axteat of toe sitrged vitiatides.

Rather than attesnpting to address all of the transartions being quastionsd, QFA ami QVF
focus on their compsshensive compliance system, and assert that this system allowed them to
identify and take sppropriate corrective action as to all contributions for which there were
genuine questions as to possible illegality. See OFA Responses in MURs 6078/6090/6108,
MURs 6139 & 6142 and MUR 6214, and OVF Responses in MURs 6139 & 6142. Respondents
assert that all genuinely excessive and prohibited contributions detailed in the complaints have
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been refunded. Respondents also contend that Complainants’ allegations are highly speculative,
lack the specificity needed to demonstrate a violation of the Act, and that the patterns identified
by Complainants do not support any inference of illegality. Jd

During the 2007-2008 election cycle, the Commission’s Reports Analysis Division
(“"RAD") sent the Committee multiple Requests for Additional Information (“RFAIS™) regarding
apparent excessive contributiors of the sume generul types as those identified in the eomplaints.

 While the Cumanitten vam responsive tissues raioed in the RFAIS, RAD's review of Commities

disclosure reports suggests thet OFA has accepted, and feilad to take timely commmtive action
with magard to excessive contributions, which may total between $1.89 million and $3.5 million,

.ainmuntthatisquitelugeintemsofpﬁormiveoonﬁibuﬁoncases,butconstimmless

than 1% of the $745 million in total contributions received by OFA. See Chart A, infra. On
March 16, 2009, pursuant to its Review and Referral Procedures, RAD referred the Committee to
the.Audit Division for a2 U.S.C. § 438(b) audit.

On April 16, 2009, the Commission approved the Section 438(b) audit of the Committee.
The Commission’s Audit Division has obtained financial database information from OFA, and
undertaken reconciliation of bank stat=nvents with disulesure reports. The Audit Divisicn

commeosex fiekl vork in Depesniser 3209, which ia currenily opgoing. The focm: af the Sectian

438(b) audit is to examine whether the Coramittee was in matesial compliance with the
regulations and requirements of the Act and whether its procedures for identifying potential
violations was appropriate, as specified in the 2007-2008 Authorized Audit Program. The audit
will inchude a review and testing of the Committee’s compliance procedures, vetting and

reporting processes regarding excessive contributions.
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These matters present the Commission with the question of whether the primary
consideration should be the seemingly large actual dollar amount of the apparent violation
(between $1.89 million and $3.5 million) or seemingly small level of noncompliance reflected by
the percentage relationship between the violation and OFA’s overall receipts (less than % of 1%).
For the reasons discussed below, we recommend that the Commission find reason to believe that
Obams for America and Martin Nesbitt, in his official capacity as Treasurer, violated 2 U.S.C.

§ 441a(f), and autherian n Sectian 437g sudit to be perfonwed amamrenily with the sngoing
Section 438 audit.

. In contrast to the substantial suppolt for allegations relating to excessive contributions,
the allegations that OFA accepted prohibited contributions from foreign nationals (in violation of
Section 441¢) and from fictitious names (in violation of Section 441f) are either wholly
speculative or appear to involve sums that are de minimis both in terms of dollar amount and as a

percentage of OFA’s overall receipts. Accordingly, for the reasons explained in more detail

“below, we are recommending that the Commission dismiss allegations that Obama for America

and Martin Nesbitt, in his official capacity as Treasurer, violated 2 U.S.C. §§ 441¢ and 441f.
There are no indicatiens that the Victory Fund aocepted exsessive contributions or
contributboms from foreign natinnals, or misespiorted divkamsements to OFA. Accordingly, we

.mmmnmdtheComminimﬂndwmbbeﬁmthﬁomvmmmm

Tobias, in his official capacity 2s Treasurer violatd 2 U.S.C. §§ 441a(f), 441¢ or 434(b).
Although the Obama Victory Fund and Andrew Tobias, in his official capacity as Treasurer, may
have accepted contributions from an unknown donor, we recommend that the Commission
dismiss this potential violation of 2 U.S.C. § 441f because the amount at issue does not warrant
further Commission resources.
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II. FACIUAL AND LEGAL ANALYSIS

The primary issue in these matters is whether Respondents accepted impermissible
contributions through their online fundraising efforts. Although the Commission has not
mandated specific procedures to verify the identity of an individual making a credit card
contribution over the Internet, it has opined that a committee which intends to solicit and receive
credit card cantributions over the Interr=t must be shic tb verify te identity of thoee who
camtribinte via spaddit 2erd with tive sumee degree of comfidence that is genesally peyvided when o
camrittze arcepts a dieck via dinect mail' Adwisery Qpinion 2007-30 (Chris Dadd for
President, Inc.); see also Explanation and Justification for Matching Credit Card and Debit Casd
Contributions, 64 Fed. Reg. 32394, 32395 (June 17, 1999); Advisory Opinion 1999-09 (Bill
ﬁmdley for President, Inc.); Advisory Opinion 1995-09 (NewtWatch PAC); see also
Commission Guideline for Presentation in Good Order (guidance to presidential campaigns
seeking federal matching funds, presented by the Audit Division and approved by the
Commission in July 2007). In sum, a committee is charged with the same responsibility to “allay

-concemns over the receipt of prohibited contributions™ regarding its online contributions as its

conirbutions selicited and received through eny chinr method. J/d (quoting Metching Credit
Cand s Dehit Cami Crméributions, 64 Fed. Rg. at 32395),

! Advisory Qpiniosa have looked favorably upon several methods for notifying contributors of a committee’s legal
obligations as well ds verifying contributors’ identities, including: using web page solicitation forms that post clear
and conspicuous language informing prospective donors of the Act’s source restrictions and contribution limits,
requiring a donor to complete and submit for processing a contribution form that includes the contributor’s name,

-contributor’s name as it appears on a credit card, billing address associated with the card number, expiration date of

the card, contributor’s residential address and amount of contribution. Ses, e.g., AO 2007-30 at 3. The committee
should also include proesti=ves that v B allow N to screon for cuntributions made using corporate or business entity
credit oundis, s a povces vherely tho Geusr nmmt shsost: (1) the ovitribution i made fito Dis own Fond and nst
them: of sestiios; (2) comitBeutivns are nes made fines gansml tiunsary finds of a corporation, labor organization or
national lank; (3) danpe is not & faden] Govemmeant conteneter or 8 fireign natinenl, it is b silizen or parmenant

reshieat of the United States; and (4) the contrilstion is made on a personal creiit card for which the donor, nota

corporation or business entity, is legally ehligated to pay. /d at 2-4.
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As a safeguard against receiving prohibited contributions, the Act’s regulations hold the

-committee’s treasurer “responsible for examining all contributions received for evidence of

illegality.” 11 C.F.R. § 103.3(b). While contributions that may “present genuine questions™ as
to whether they were made by foreign nationals or other prohibited parties may initially be
deposited into a campaign’s depository, the treasurer is charged with making his or her “best
efforts to determine the legality of the contributions.” I1 C.F.R. § 103.3(b)(1). If the
cantribution camariot be detarnzimal to be legnl, or is discovered to be illegal even thaugh it “did
not appear ta be illagal” at ihe timwe it was rareived, the treasurer must refusd the comtribation
within thirty (30) days of the date of said discovery. 11 C.F.R. § 103.3(b)(2). By contrast, if the
committee determines that a contribution exceeds the contribution limitations enumerated in

2US.C. § 441a(a)(1), the treasurer has sixty (60) days to refund the excessive contribution, or

.obtain a written redesignation or reattribution of the excessive portion. 11 C.F.R.

§ 110.1(®)3)().
A Background
1. Obama for America
Obama for Arserica is the principal campaign committee for President Barack Obama.
During the 2008 election cycle, OFA, a8 an authorized candidate committee, was limited to
contributions from individual dorors who in the aggregate did not rxcosd $2,300 eack for the

primary and general elections. 2 US.C. § 441a(a)(1)(A). Since filing its Statemeat of

Organization on January 16, 2007, the Committee raised over $745 million from over 3.9 million
contributors, approximately $450 million of which was received in online contributions through

the campaign’s website. OFA Response in MURs 6078/6090/6108 at 1-2.
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Respondents explain that, to handle the unprecedented number of donors, volume of
online contributions and dollars raised, they maintained a comprehensive system to review all
online contributions for compliance with the FECA. OFA Response in MURs 6078/6090/6108
at 2-4, OFA Responses in MURs 6139 & 6142 at 2-3, OVF Responses in MURs 6139 & 6142 at
2. The Committee asserts that its internal system of review surpassed the procedural
requirenvents for the collection end precsssing of asndribations vet ferth in the Act, and thet as
the volwme »f yontributions mmﬂ.tlecmmttc coutinnally rendjusted its procedures to
enswre that all oontribudions mesived o its own or theough the Viotary Fund exmplied with the
Act’s requirements. QFA Response in MURs 6078/6090/6108 at 3-4; OFA Responses in MURs
6139 & 6142 at 2-3.

The consolidated OFA Response for MURs 6078, 6090 and 6108 includes an Affidavit
from the Committee Chief Operating Officer Henry DeSio, who describes the requirements in
the online contribution process that must have been met before the website would accept a
contribution:

o The Commiittee online contribution page informed each prospective donor of the

Act’s source restrictions, in explicit language displayed in a conspicuous location
that the donor could not miss;

. No dpnor sonld meshe a caniribution witismut first sffiowing that the fands wen:
lawfid nad nansisters wiith the Act’s requin:ments, by chacking a hax canfisming
that the donor was a United States citizen or permanent resident, that the funds
were not from the treasury of a person or entity who was a federal contractor,
corporation, labor organization or national bank, and were not provided by any
person other than the donor;

. Danors who extered foreign addresses were required to check a box confirming
that fRey were either 1 United Btates vitizen or 8 pevmament residbut alien, sud

provitie a valid U.S. pasoport number. K. at 3-4; see afso AdTidavit of Honry
DeSiin (“Desio AfE”) §] 3-6.
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The DeSio Affidavit goes on to describe the compliance and vetting process that occurred
after the online contributions were processed by a third party vendor and submitted to the

Committee:

e  Atregularintervals the Committee conducted automated searches of its donor
database, which included all contributions (whether raised online or through other
mechanisms), to identify any fraudulent or excessive donations;

. Contributions from repeit donors were examingd to ensure that 8¢ total amount
received from a single donor did not exceed contribution limits; and

° As axamplas of questinnable informition, errensaus date or fraudulent
contributions were identified, the Committee’s automated searches were refined
to query other contributions that might contain similar patterns of erroneous or
fraudulent data. Jd. at 4.

2. The Victory Fund
The Obama Victory Fund is a joint fundraising committee established pursuant to
11 CFR. § 102.17, whose participants were Obama for America and the Democratic National
Committee (“DNC”). During the 2008 election cycle, the DNC, as a national party committee,
was limited to contributions from individual donors which in the aggregate did not exceed
$28,500. 2 U.S.C. § 441a(a)(1)(B). Additionally, a joint fundraising committee established

pursuart to 11 C.F.R. § 10217, may accut up 1o the limits of e pasticipsting committecs,

which in this case would be $33,100 per donusr (the OF A limit of $2,300 eauh for the primary
and ganeral elections and the DNC lissit of $28,500). 11 C.F.R. § 122.17(a). The Victory Fund
filed its Statament of Organization on June 10, 2008 and received over $198 million in
contributions during the 2007-2008 election cycle. The Victory Fund denies the allegations in
the complaints and contends that it maintained the appropriate procedures to ensure that
contributions received by the Committee and the Victory Fund were properly allocated and did
not exceed contribution limits. OVF Responses in MURs 6139 & 6142 at 2. Pursuant to 11
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C.FR. § 102.17, as a joint fundraising committee for OFA and the DNC, the Victory Fund may
accept up to $33,100 per election from each individual contributor, rather than the $2,300 per
election mistakenly cited in the complaint. Jd. Moreover, the Victory Fund asserts that to ensure
that individual contributors did not exceed applicable limits to the Victory Fund or the
Committee, the Victory Fund verified all contributions it received with the donor records for the
Conmittes and the DRC. /d. If anry connibution aggregated to exceed applicable limits to the
Coromittize, the mcessive anount was first reailoosted o the DNC; if after tiss DNC renlloastian
the aontributions still axceedad applicable limits, the exceanive anzount wm refimdad to the
cantributor. Jd.

B.  Excessive Contribution Allegation

1. Facts

The complaints involve allegations based on Complainants’ direct review of disclosure
reports filed by the Committee and the Victory Fund as well as information gleaned from online
media reports, and claim that Respondents accepted excessive contributions in addition to
knowingly receiving contributions from prohibited sources. Fling Complaint at 2; RNC
Corerplaint at 1-4; Kohtz Complaint &t 1; Daniels Complaint at 1; Moore Complaint at 1.
Complainants list husineds of indivitials whom they claina made contrimtions exx:ealing
$4,600 (nehich would be oz aggregaty total of the permissible ammamts of $2,300 aach for the

' primary and general electicns) and comtend that this is evidence that the Committae and the

Victory Fund contribution processes were utterly lacking in the appropriate internal controls to
ensure compliance with the FECA. Fling Complaint at 2; RNC Complaint at 1-4; Kohtz
Complaint at 1; Daniels Complaint at 1; Moore Complaint at 1.
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Respondents reply that their comprehensive vetting and compliance system was designed
to identify all excessive contributions, including those specifically referenced in the complaints,
and redesignate, reattribute, or refund contributions, as appropriate. OFA Response in MURs
6078/6090/6108 at 5; OFA Responses in MURs 6139 & 6142 at 2; OVF Responses in MURs
6139 & 6142 at 3. Specifically, the Committee contends that only 112 of the 602 individuals
originally identified in complaints for MURs 6139 and 6142 made comributions that were
poicatinlly exavesive but ininr yefunsied; the rest, they asserd, astually yesme coonpliant uoéh the
Act. QFA Regpomze in MUR 6139 at 3, OFA Respenae in MUR 6142 &t 3. Respondests
pmvule attachment spreadsheets that list the individuals they assert were compliant, as well as
those who made potentially excessive contributions that were later refunded or otherwise cured
(some timely and some untimely).> OFA Response in MURs 6078/6090/6108 at 5; OFA

" Response in MUR 6139, Exh. A; OFA Response in MUR 6142, Exh. A. Respondents argue that

their demonstration that most examples of excessive contributions cited in the initial complaints
were either compliant or rectified in a timely manner, is evidence that there is no need for an
investigation of their finances and reporting, and that these matrers should be dismissed.

The Commirsion’s Reposts Amalysis Division reviewed the Consmittee’s disclosurs for

the 2008 chictimn cychs, whisk reflext thet the Commidiee rmported reising appeokimiately

$745,689,75Q during that tize period A memosandum referring the Cmenittee to the Auvdit
Division indieates that the Committee receivad ovar $3.5 million in excessive contributions
during the 2007-2008 cycle that were not refunded, reattributed or redesignated

1 The complaint in MUR 6142 has been supplemented 38 times, most recently on December 2, 2009, which lists
thousands of transactions that are alleged to be questionable and/or represent excessive contributions. The
Conznimer's 0:spamse tx MURS 6130 itad 6142 datil Dec. 29, 2008 adiiresses soatse of the Sarosntions specifically
identified in the supplements filed up to that date, but was not amended to address the supplemental complaints filed
after that date, and offers the same general explanations provided in its response to MURs 6078/6090/6108.

11
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. .3 See RAD Referral dated March 16, 2009. The apparent excessive contributions
detailed in the RAD Reférral are reflected in Chart A below. Because RAD’s figures are based
on its review of all of the Committee’s original and amended disclosure reports, they will include

any excessive contributions that were properly identified in the Complaints.

Chart A
: 'mm | Excessive | Total Contributions
Contributions Reported
@107 | $103,382 $25,702,886
(@207 [ $116,241 $32,889,836
jQ3 07 | $47,280 [ $20,652,528
[YE 07 | $18,340 | $22,847,567
[M2 08 | $35,151 | $36,188,803
|M3 08 | $16,302 | $66,444,560
[m4 08 $44,825 | $41,161,894
{M5 08 $26,787 | $30,732,459
{me 08 | $22,287 _ $21,853,056
(M7 08 | $95,010 $51,809,606
[ma 08 f $350,486 | $50,337,660
|mo 08 [ $2,205521° |  $65,000,862
{M10 08 | $110,464 | $150,708,708
[12G 08 \ $27.883 | $35944,885
30G 08 | $218,590 | $104,124,845
| e e
fTOTAL [ $3636,778° |  $746,800,780
’ the regulations provide 60 days from the date of receipt to refund excessive contributions without penalty,

see11 CFR. §110.1(b),

¢ The RAD Refeerral identified $2,295,521 in potential excessive contributions based on the M9 Report, which
included $367,166 in excessive contributions from 317 individuals that were not refunded, redesignated or
reattributed within 60 days of receipt, plus $1,928,355 in contributions designated for the 2008 primary election that

_ weze reportedly received after the date of the candidate’s nomination. A subsequent review of the Victory Fund’s

disclosure reports indicates that approximately $1,646,236 of these primary-after-primary funds appear to have been
received by the Victory Fund before the candidate accepted his party’s nomination and the Committee reported the
date thie fitnds wese transifiamed fram the Vistory Fund, rather than tix date the fimds wese ransived by the Vitary
Fund ug the contribution dote.  Therafoss, the: $1,646,236 in coatribitions migit aot be enscssive, but simply
reported incowectly by the Cammittee. An inwestigation will clarify whather the Committee properly reported the
receipts in its M9 disclosures.

12
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" RAD issued numerous RFAIs to enable the Committee to explain or rectify its excessive
contributions. Though the Committee made significant efforts to identify, redesignate or refund
a significant number of the excessive contributions identified in the Commission’s RFAISs,
RAD’s information indicates that the Committee failed to appropriately redesignate, reattribute
or refund $1.89 to $3.5 million in excessive contributions. Consequently, RAD referred the
Committee to the Audit Division, and the Commission approved an audit pursuant to its
authority under 2 U.S.C. § 438(b). The Section 438(b) audit notification letters were sent to the
Committee in April 2009, financial database information was obtained, and the Audit Division
has undemken reconciliation of the Committees records and disclosure reports. The 438(b)
audit temn it cumrently conductig its field work.

2  Analysis

| The FECA provides that no person shall make contributions to a candidate for federal
office or his authorized political committee, which (for the 2008 election cycle) in the aggregate
exceed $2,300 each for the primary and general elections. 2 U.S.C. § 441a(a)(1)(A). For the
2008 election cycle, the Act also permits a national political party to receive from individuals or

S Should the $2,295,521 in excessive contributions identified by RAD be determined to include reporting errors, the
excessive contributions for M9 may be reduced to $649,284 and the Committee’s total potential excessive
contribtitions may be reduced to $1,890,541.
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persons other than a multicandidate committee up to $28,500. 2 U.S.C. § 441a(a)(1)XB).
Additionally, a joint fundraising committee established pursuant to 11 C.F.R. § 102.17, may
accept up to $33,100 (the combined per-candidate and per-political party contribution limits) for
each donor. 11 C.F.R. § 102.17(a) & (c)(5). The Act prohibits a candidate or political
committee from knowingly accepting contributions in violation of the contribution limits set
forth in the BECA, see 2 U.S.C. § 441a(f), and where a conmmittee has reecived an excessive
contibution, it has sixty (60) days to identify and rodesignate, reattribute ar refund the emcessive
amount. 11 C.FR. § 110.1(b); see alsa discussion, supra, pp. 5-6.
a Tha Committee’s Apparent Excessive Contributions

Based upon the information available at this time, the Committee appears to have
accepted excessive contributions that range from $1.89 million to $3.5 million. In light of the
volume of total contributions raised, the Committee’s overall compliance rate on the receipt of
contributions that comply with contribution limitations appears to be between 99.47 percent
(based upon the $3.5 million figure) and 99.75 percent (based upon the $1.89 million figure).
This information presents the Commission with the question of lrow to address a igh number of

exeessive coatributions in the eystext of a high rate of corspliance.

14
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On balance, we believe that the overall dollar amount in violation supports moving
forward to the next stage of the enforcement process.

. Accordingly, we recommend that the Commission find reason to believe that the
Committee violated 2 U.S.C. § 441a(f) by accepting contributions that exceeded contribution
limitations and authorize a Section 437g audit that would work closely with the Section 438(b)
audit to determine the amount in violation.

The Commission has already commenced a Section 438(b) audit, which has the purpose
of examining data provided by the Committee to “verify to the maximum extent possible”
whether the Committee is “materially complying with the Act and Regulations.” See Authorized

16
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Because our Office would also plan to review the specific transactions alleged in the
complaints to be violations of the Act, which may not necessarily be included in the sample
reviewed through the Section 438(b) Audit Program, we recommend the Commission authorize
Section 437g audit authority to enable us to work coextensively with the Section 438(b) auditors.
We do not anticipate having a separate audit team, but believe that Section 437g audit authority
will allow us to participate in conferences with Respondents and the auditors, review information

provided by Respondents throughout the course of the audit (rather than waiting wntil after a
‘Interim Audit Report is cinsulated), and confer with the mditors to review data Smt may be

outside of the Audit Progamn processes, but necesmrry te: complsta nur investigation. Appresing
Section 437g madit authority at this stage will also provide natico to Respendents that
information they provide during the audit process and field visits will be used by both the
Enforcement and Audit divisions in their respective reviews of the Committee's potential FECA
violations, and grant the Committee the opportunity to respond to both inquiries at onc time.®

¢ If the Section 438(b) audit results in a referral for enforcement action while the investigation is ongoing, we would
consslidate syeh o refensl with these MURs.

17
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b. The Victory Fund’s Contributions
The Victory Fund denies allegations that any of its donors made excessive contributions.

OVF Responses in MURs 6139 & 6142 at 2. The Victory Fund accurately notes that it is not
subject to the $2,300 per election contribution limit, as asserted in the complaint, rather it is
subject to the $33,100 contribution limit reserved for joint fundraising committees. d.
Moreover, the Victory Fund avers that it lias procedures to enser= that itz deaurs donot ucesd
applicable cortributian limits, which inciude matching all contributions it received 1o the donor
records «f the Cammittze and the DNC. Id. The msponms states that any cootributions the
Victory Fund received that might have been excessive when aggregated with prior contributions
to the Committee were cither reallocated to the DNC or refunded to the contributor. /d.

" Our Offfice has reviewed the information submitted in the complains and responses in
MURSs 6139 and 6142 as well as the disclosure reports filed by the Victory Fund and determined

that Complainants’ allegations appear to rely on the mistaken belief that the Victory Fund is

subject to the individual contribution limit of $2,300 per election for candidates or candidate
comimittees, as set forth in Section 441a(a)(1XA). In fact, as a joint fundraising committee, e
Victory Mis subject to the $33,100 per in&lvidual contrfbution lirait set forth in 11 C.F.R.
§ 162.17. Nane of the individuals citod in the complaints excecded #his limit. Thens, tins
informstion Complainants submt as prima facie evidamr that the Vicinry Fund violated Section
44 a(f) is insufficient to support a reason to belicve finding. Moreover, we have found no
additional facts to support the claim that the Victory Fund accepted excessive contributions.
Finally, there is no support for Complainants’ allegations that the Victory Fund violated

the reporting requirements of 2 U.S.C. § 434(b) by misreporting disbursements to OFA, and

failing to provide identifying information for contributors who gave less than $200. The Victory

18




13044322684

1n .

12

13

14

17

19

21

MURs 6078/6090/6108/6139/6142/6214 (Obama for America)
First General Counsel's Report

Fund responsés and disclosure reports indicate that the transfers from the Victory Fund to the
Committee were made for ordinary disbursements of net proceeds pursuant to the joint
fundraising agreement between the Committee and DNC, and were reported correctly. 11 C.F.R.
§ 102.17; see OVF Responses in MURs 6139 and 6142 at 3. Further, the Act does not require
committees to disclose the identification information of donors who contribute less than $200 in
the aggregiie during the election cyele. See 11 C.F.R. § 102.9.

Accerdingly, we remmmiend thet the Corxmission find no reason to believe that the
Obama Victary Fuad and Andrew Tobiss, in his official capasity as Treasunar, reseived
excessive contributions in vielation of 2 U.S.C. §§ 441a(f) and 434(b).

C.  Possible Foreign National Contributions

The FECA provides that it is unlawful for a foreign national, directly or indirectly, to
make a contribution or donation of money or other thing of value in connection with a Federal,
State, or local election, or to a committee of a political party and for a federal political committee
to rweivg or accept such a contribution. 2 U.S.C. § 441e(a)(1) and (a)(2); 11 C.F.R. § 110.20(b).
A “foreign national” is an individual, partnership, association, corporation or other entity
organized uader the lawe of sr having its principal place of business in a foreign opuntry.
2US.C. § 441e(b). A “foreign uatiomml™ does 7ot imclude a persem Who ia a citizen, nationsl or
lawful permanent resident of the Linited States. /d.

Although the statute is silent as to any knowledge requirement, the Commission’s
implementing mgt_llations clarify that a Committee can only violate Section 441¢ with the
knowing solicitation, acceptance, or receipt of a contribution from a foreign national. 11 C.F.R.
§ 110.20(g). The regulation contains three standards that satisfy the “kmowing” requirement:

(1) actual knowiledge; (2) reason to know; and (3) failure to conduct a reasonable inquiry. 11
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C.F.R. § 110.20(a)(4)(i)-(iii). The reason-to-know standard is satisfied when a known fact
establishes “[sjubstantial probability” or “considerable likelihood” that the donor is a foreign
national. See Explanation and Justification for Prohibition on Contributions, Donations,
Expenditures, Independent Expenditures and Disbursements by Foreign Nationals, 67 Fed. Reg.
69949, 59941 (quoting BLACK’S LAW DICTIONARY, 5th Ed. (1579)). The willful blindness
standard is satisfied when “a known fact should have prompted a reasermble inquiry, but did
net” Sos od. ai 69948.7
| 1. Facts

Several of the complaints allege that the Committee violated 2 U.S.C. § 441e by
accepting contributions from foreign nationals. As support for these allegations, different
Complainants focus on the following facts: (1) approximately 10,400 contributors with foreign
addresses gave $1.3 million to the Committee; (2) approximately 500 contributions from
contributors with foreign addresses were not made in whole dollar amounts (which Complainants
suggest means that the funds had been converted to U.S. dollars from a foreign currency); and
(3) varigus media outlexs reported that foreign nationals may have conzribauted to the Commiiteee.

Cemplainants argwe that thore are widespremd problems with the Commiitee’s
camplimmce systmos, which wassint imvestigation into all of the Committen’s comtributions

7 Before the regulstion was revised in 2002, Commissioners expressed cumierms abxnz the fovel of sciemter required
under Section 441e. For example, a Statement of Reasons (“SOR™) issued in a Section 44 1¢ case decided shortly
befara sevinien of the mgulation mmmined th2 statutory lamguage and legislativa histery to enneinde that despite the
absence of precise language of a “knowledge requirement” ini the statute, “it would be fundamentally unjust to
assess liability on the part of a fundraiser or recipient committee that solicits or receives a contribution if the
contribution in fact appears to be from a legal source, especially if initial screening efforts resulted in specific
assurmuoes of the aontribution's legalily.” MURs 4530, 4531, 4547, 4542, 4009 (Statement of Resscas By
Coumnlisstuner Thowsa /i ne [ienocrelic Naitenal Cormmitive, 8t al.) 8 3. Thus, coupled vailn the: Explonativa xng
Justiientinn inmmeei in 1 ipynmriver 2002, & dugwincige rapmiveny:nt migy Su inferred immnd o0 simslisr provisiews in the
Ac:thet speelfically inchedrd sush linguage desaite the almsnes of aity linowlodge roquivesmmt in the aintute. /d. at
2 (pitiag 2 US.C. §8 44LL, M41b(a)3. Seealsa 11 CF . § 283.38)(1), which praviies that eomiriiations which did
not sppexr to be Hom a pohibited source mus: be mbtwned within g specified pesind from e date on whinh th
Committes bacomes anare of information indicating that the conisibutien is uniawful.
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received from individuals with foreign addresses. Fling Complaint at 1; RNC Complaint at 1-2;
Kohtz Complaint at 1; Daniels Complaint at 1; Moore Complaint at 1. The Complainants who
rely merely on the Committee’s receipt of contributions from individuals with foreign addresses
generally provide no additional facts to substantiate their claims these individuals are foreign
natlonals, as opposed to eligible donors temporarily living abroad. One comiplaint poims to a
newspeper report that asserts that the Comemittee ree=ived 37,265 contributions @iat wese nst in
wimie delinr amennts, whizh the anthor ooscheine onnil be evidanoe that those coniribagions
were cuamezted from foreign oesomnoies ta the U.S. dadiar, a=d therefore came fiom foreign
nationals. MUR 6090 Complaint (citing Ex. K). Complainants offer no information to support
the conclusion that such funds were contributed in foreign currencies or that the individuals who
made contributions in foreign currencies were not lawful donors. Finally some of the complaints
cite media reports with anecdotal allegations of foreign nationals having contributed to the
Committee. Examples of these media reports include:

. A report about a group in Nigeria was reported to have sponsored an event, the
proceeds of which were purportedly going to be donated to the Committee, but
were seized by the government in a fraud investigation. MUR 6090 Complaint at
1-3 (citing Attach. A);

. Media comsrage of a public stateammint :nmde by Libyan leader Muswanar al-
Gaddafi opining that fareign natismniy supported candidate Obama and may have
coniibuted te the Caromittee. Jd (citing Attach. C);

] Reports about two brothers who owned a shop in the Gaza Strip and made bulk
purchases of Obama t-shirts to sell in their store. Id. (citing Attach. A, E, F);

o Article about an Australian nmn who admitted to knowingly using a fake U.S.
passport number in order to get the Committee’s online contribution system to
acceph his contribution. Id. (citing Ex. H); seed

) Report about and a Canadian man who deliberately made false statements in order
to get the Commiite=’s aniine contilmtion sysfim tb accept his cantiibtien. ki

21
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. Allegations, which have been internally investigated and remain unsubstantiated,
that an aean=mous FEC anxipst iliformed his snperiors thut the Committes had
accegsted millizms of pezhibited enrtributions feemn fareign nationals aed his
warnings went unheaded. Id. (citing Attack. D);

‘The Committee maintains that its vetting procedures required online contributors to
confirm citizenship or permanent resident status by checking a box. OFA Response in MURs
6073/6090/5108 at 4. Further, contributors with foreign addresses had to enter a valid U.S.
paswport sumber. /d. Finally, the Committee auserts that i€ meintaincd a systom that at regular
intervals survayeti all contribmtions received froan foreign addeesses, porsonnily cantaated

contributors who were not known to be U.S. citizens or lawful permanent residents, and required

.the submission of valid U.S. passport information. /d at 5.

2.  Analysis

The allegation that Respondents knowingly accepted contributions from foreign
nationals, and or failed to refund contributions after becoming aware of a basis for questioning
whether the contributions were from a permissible source, is not supported by the available
information. Mdimd below, each of the three principal methods of proof relied upon in the
complaints is flawed.

Cumpininants sidexi wp all aontributioas from donors with foreigh atidresses anai alleged
that all or significant mmmbers of those contributions must have come from foreign nationals

_because media reparts had identified faur foreign nationals whe were alleged to have heen

cantributors. RNC Complaint at 1. The Committee received approximately $1,314,717 in
contributions from 10,463 individuals with foreign addresses. The fact that these contributors
listed foreign addresses is not, as Complainants claim, prima facie evidence that the contributors
are foreign nationals or that their contributions should be suspect. 11 C.F.R. § 110.20(a)(4)Xi).
Although Complainants argue for a comprehensive review of all contributors with foreign

2
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addresses, neither the media reports nor the complaints offer any specific information that would
suggest that any of the contributors with foreign addresses, other than the four specifically
identified in the media reports, are not American citizens living abroad, who are entitled to
contribute to federal political committees.

Similarly, the argoment that the presence of contributions in odd (non-whole dollar)
amounts is pris faci¢ evidence that a contrtbution might have come from an impermissible
foreign aource iy icorcecl. First, thase is a wide weriety of explanatinss fon & contribution to be
iandnHa:mmnh,othnﬂmhingafmﬁpmmy. Second, aven if the
cantribution was made using a foreign currency, there is no legal presumption that the use of
foreign currency is sufficient to establish that a contributor is a foreign national. A U.S. citizen
living abroad, who is entitled to make contributions, might be expected to use a credit card
account or a bank account based on the currency of the country in which they temporarily reside.
Neither the complaints nor media reports provide any information that would serve as reasonable
cause to question the citizenship of a contributor based solely on the amount of a contribution.

_ While information that a corttribution is received from a foreign address, foreign bank
and/or in a carmeney other than U.S. dollars might serve as pertirsat informstion i examining
the contributicm, the mera patestuee of such indicators dous met establish resson m heliove that
the Committae violatad the prohibition agxins receiving contributions fiven ferrign natiansin,
Rather, a Committee need only make a “reasonable inquiry” to verify that the contribution is not
from a prohibited source to satisfy the Act’s compliance regulations. 11 C.F.R. § 110.20(a)X(7).
Here, there is evidence that the Committee made reasonable inquiries into the source of those
funds by: (1) informing website users of the appropriate legal requirements for making
contributions; (2) requiring contributors who used the website to proffer the appropriate
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certifications before processing their contributions; and (3) maintaining an internal system to
review all contributions received from foreign addresses for compliance with the FECA and its
regulations. OFA Response in MURs 6078/6090/6108 at 4-5. There is also evidence that the
Committee’s internal controls followed the Act’s “safe harbor” guidelines by requiring donors
who attended fundraising events located outside of the United States or made contributions
online using foreign addresses to provide a valid U.8. passport number. Id; see 11 CF.R.
§ 110.20(a)X7) (“[A] perwm shail be deemed te have eonducted & sersormble inquiry if ins or she
seeks and obtains copies of oureent and vali@ U.S. passport pepers.”).
a. The Committee’s Contributors

'In an effort to ascertain whether potential contributions from foreign nationals were being
identified by the Committee’s compliance system, the Commission’s Information Technology
Division generated a sample of 1,737 individuals with foreign addresses who contributed to OFA
during the primary and general election months of February 2008 and August 2008,
respectively. A review of the sample found eight contributors living abroad who gave the kind
of incomplete or questionable personal information that should have prompted the Committee to

* The Commission has approved of the use of examining samples in order to ascertain whether excessive and
prohibited contribution violations are substantial enough to warrant further inquiry. See, e.g., 11 CF.R.

§§ 9007.2(f)X1) and 9038.1(f)(1) (approving the use of sampling in the sudit context to determine whether excessive
and prohibited contributions are significant enough to warrant referral for enforcement). Here, we opted to review a
sample of disclosure reports at the reason to believe stage in order to ascertain whether the violations of the Act
alleged in the complaint are indicative of broader flaws in the Committee’s complisnce system and/or are significant
enough to recommen that an investigation of the violations is warranted. We selected the months of February 2008
and August 2008 for the review because comribuations reported by the Committee in these months represented
median contribution receipts during the ginisnary and genersl election period.

Tt nlvomid be' mantac thet our nselew did st i) enviuemx thet the eight jadiniduain wesn foxxign mationais, it sbaply
fournd that the addmact os smiployrent ivformatien peoviied by those indisidwal mes cither invorgplete or
unverifiable, and additional information was necessary. Thase individuals wezs aiso flagged by tie: Committes and
the notition “Infoxmation Requestad™ was included in the Committee’s disclosure reports.
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either conduct additional inquiry or reject of the donor’s contribution. These eight individuals
donated a combined total of $2,147 to the Committee.

Our Office then expanded the review to examine all of the contributions received by

" individuals with foreign addresses during the entire election cycle. The broader review did not

identify additional individuals whose information suggested they miglit be foreign nationals or

ire additional inquiry. The purpose of looking at the Febmmsy/August sumple =5 well us the
broader electian cycle was to gain insight as 1o how tha Committee’s camplitewe systesn waa
working, whether it was effectively ndensifying potestinlly prohibited caatributiong, and whether
corrective action was taking place to resolve questionahle contributions.

Consistent with the assertions in the Committee’s response, our review found that
contributors outside of the United States were required to affirm that they were United States
cmms See OFA Response in MURs 6078/6090/6108 at 4-5. In fact, the website would not
neéeptconuibuﬁomﬁomindividuals outside of the United States without certification that they
were citizens or legal permanent residents. Jd. We found that contributors outside of the United
States were typically employed by the United States government or military, or working in the
international offices of American corporatiems, or for American non-erofit, humun rigiits or

Ties amitzibutions aited as examples cf Sactian 44 1e vielations in the complaints aze
insufficient to support a reason to believe finding for the following reasons:

° There is no support for the inference that the Committee received contributions or
was in any way connected t the Nigerian fundraiser or its coordimturs, as the
same media reports indicate that the Nigerian government seized the funds raised

. s are investigating the mestter as a faudulent ssheme. RNC Comyflbint, Exh. A.

e  There is no infermation supperting the allegation that the ganeral comments made

by Lihyan leader Muzssmsar al-Gaddsfi claiming, “[Peopla in the Arab and
Islamic world] welcasned [Berack Obama] and prayed for him and ... may even

25
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have been involved in legitimate contribution campaigns to enable him to win the
American preititetcy” are related to any idontifiabke contributions or fumdraising
efforts fior the Conmmiome. /d

° The allegations that contributions received by the Committee, which were not
made in whole dollar amounts must bave been made in foreign currency and
therefore have originated from foreign sources, is also purely speculative, as the
conversion of monies from one currency to another is not evidence that the
individuals that were the source of the funds were foreign nationals. &

° The Australian man cited in tiss media repost admits (in the same sepurt) that he
knowingly made the illegal contribution through bypassing the online security
protocnis by entering 4 faloe nmssart missher aind frardiviently sertifiving thei he
was an Amserican ehiten living abroad, in peder ® get the website to amept his

contribution. RNC Camplaint, Exh. H, QFA Rasponse in MUE= 6278/6090/6103
at4.

° While the Canadian donor did not admit to making false statements, he also
denied remembering whether he certified that he was a citizen and stated that he
later contacted the Committee to request a refund. RNC Complaint, Exh. H. The
Committue agserts thwt the webdiw did =oquire o osrtification of citizuaship to
makhe ocastitmtions fiom a foscign addvem and the comteibfition from tive donor
bas singe been refimded. OFA Ramponse in MURs @078/6090/6108 at 4.

See OFA Response in MURs 6£)78/6090/6108, Exh. A.

According to media reports, brothers Hosam and Monir Edwan bought t-shirts from the
Comumittee’s website to sell in their Gaza store, the proceeds of which constituted contributions
to OFA from the Edwans tomling $6,9%5 and $24,770, respewively.” RNC Cssaphuint, Exh. A.
The same mmozt indicites that the Edwem brathers innerted the ashhmvistion “GA” in the: adiiress
line resepved for the mame of tha oentributor’s stats of residence, which the Committee mjght

have mistaken to stand for “Georgia” rather than “Gaza.” Jd The report also cites a campgign

? It is well established that the proceeds from the purchase of fundraising items are considered to be campaign
contributions. 11 C.F.R § 100.53; ses also AO 1975-15 (Wallace) (concluding that the full amount paid by a
purchaser to a political committes or candidate for a fundraising item is a contribution); AO 1979-17 (RNC) (citing
AO 1975-15) (The fact that the contributor received something of value in exchange for a political contribution does
not change the character of the activity from a political contribution into a commercial sale/purchase transaction).
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official who states that until the media identified the Edwan brothers as being residents of Gaza,
the Committee had no reason to believe the Edwans lived outside of the United States. /d.

" The Act provides that where a contribution does not present a genuine question of
whether it might be prohibited by the Act, but is later discovered to be illegal, a troasurer has
thirty (30) days from the date on which the llegality is discovered to refund the contribution.

11 CFR. § 103.3(b)(2). Here, the Edwan brothers made 28 t-shirt puichases, 22 of which were

* refinded within 30 days f receipt."® Rafunds of the otker six ggrchases (for $4,130) wers made

within two weeks of the first masdia neport identifying ti brothers as foreign nationals.

While we cannot ke certain when the Committee discovered all of the cantributars cited
in the media reports were foreign nationals, the Committee did refund all of the contributions
within 30 days of those reports or the information about the identity of those contributors
becoming public. Moreover, the fact that our review of the Committee’s disclosure reports has
identified only $2,147 in contributions from eight donors with foreign addresses that might be
questionable, with no additional information on whether they are in fact foreign nationals,
mitigates against finding reason to believe that the Committee violated 2 U.S.C. § 441e.

Boczuse the potential Section 441e violations are limited in scope and anunt ($6,277)
and beztiuse $wre is insufficien: insfarmation m tuggest that s Commmitter asted unregsonably in
relying on the information peovided by contributozs affirming that they wese Unitnd States
citizans, we conclude that opening an investigation into this issue would be an inefficient use of

® e Edwan made seven contribixions, sl of which were reftxgmi. Only the fowr smallust tramssctions (S187,
$1,217, $834 and $508) were refimded outside the 30-day window. Monir Edwan made 21 contributions, all but
two of which (for $94 and $1,290) were refimded within the 30-day window. /d A total of $4,130 of the
contributions made by the Edwans was refunded qutside the 30-day window, but within two weeks of the first media

report.

27
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the Commission’s limited resources." See Heckler v. Chaney, 470 U.S. 821 (1985); MUR 5950
(Hillary Clinton for President) (Factual and Legal Analysis dismissing Section 441e violation to

. preserve resources where amount in potential prohibited contributions was minimal ($1,000)

compared to total contributions received, and funds had been refunded before the complaint was
filed). Accordingly, we recommend that the Commission dismiss allegations that Obama for
America and Martin Nesbitt, in his official capacity as Treasarer, violated 2 U.S.C. § 441e by
accepting caniributions fronx foreign oationals.
b.  The Victory Fund’s Contributors

Based on the information in the complaints, as well as our review of publicly available
information, there is no indication that the Victory Fund received even a single contribution from
an individual who has been demonstrated to be a foreign national. There are no examples

provided in the complaints or in the publicly available media or disclosure reports. Thus, there

_appears to be no support for the claim that there are systematic breakdowns in OVF’s monitoring

for contributions from foreign nationals.

‘We recommend that the Commission find no reason to believe that the Gbama Victory
Fund a=d Andrew Tobiss, in hie official capacity as Treasurer, violsted 2 U.S.C. § 441e by
accepting contributions feom fepaign naticnals.

D.  Poasible Contributiens frem Unknessn Individuals

The Act provides that no parson shall make a contribution in the name of another person,
and no person shall knowingly accept a contribution made by one person in the name of another.
See 2 U.S.C. § 441f. A Committee has thirty days from the date that a prohibited contribution is

" While we do not anticipate it, should the Saction 4238(b) audit identify additional contributions that vielnte Sestion
441 e and refer those violations for Enforcement action, the dismissal of the violations at issue here would not

. preciude the Commission from pursuing other Section 441e violations that might subsequently be referred by the

Awmdit Divisiox.
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made or discovered to have been made to refund the impermissible contribution. 11 C.F.R.

§ 103.3(bX2).

The complaints allege that individuals made contributions to the Committee using
fraudulent or fictitious names, and the Committee’s online fundraising mechanism provided no
internal controls to circumvent the receipt of such prohibited contributions. RNC Suppl.
Complaint at 3-4. Different Complainants presetit two types of argumenss for why the
Comouiiiee should have beren (m immodiate antice that nertain consributions did met come frem
legitimata saurces. First, same of the complaints contend thet cestain contributiana wen lirked
to names that were clearly fictitious, and the fact that such contributions were processed by the
Committee’s online fundraising system is evidence of widespread failure in its compliance
system and warrants investigation. Second, one of the later complaints (MUR 6214) pointsto a
range of anomalies in the patterns of the contributions attributed to particular individuals as
being sufficiently unusual and unlikely as to put the Committee on notice that these contributions
were illegitimate.

1. Faits

The complaints cite media reports identifying 11 individuals whose names were listed on
the Committee’s disclosure reports as contributors, but later were determined to have submitted
fictitious or famudulent names, addnetes or aredit card information. Bssmples of thase
individuals include:

e Good Will - an individual who listed his name as “Good Will,” his employer as
“Loving,” occupation as “You" and who provided an address that tumed out to be
for a Good Will Industries charity office in Austin, TX. Reportedly, no one by
the name of Good Will works at the office. Good Will made over 780

contributions in $25 increments between March 2008 and April 2008, totaling
over $19,500;
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° Doodad Pro — an individual who listed his name as “Doodad Pro,” his residence
as Nande, NY, occupution as “Loving,” axd smployer as “You™ msfe over 850
contributicns in $25 inoremmnis britween November 2007 and April 2088, totsiing
over §21,250;

° Persons with fictional addresses — some individuals provided questionable names
and fictitious addresses, including “Test Person” residing in Some Place, UT,
“Jockim Alberton” residing at a fictional address in Wilmington, DE, “Derty
West” and “Derty Poiiuy” both residing in rewq, ME and “fhdfhdth” residing in
Erial, NJ; and

° Persouns with obvious fictional names — some individual donors provided
nonsensical names including, “Hbkjb, jkbkj,” “Jgtj Jfggijfg,” “Dahsudhu
Hdusehfd,” Uadhshgu Hduadh,” “Edrty Eddty” and “Es Esh.”

During the ceurse of ita compliance process, and before the names ware made public in
media reports or complaints, the Committee asserts that it had already identified many of these
same contributions as being of questionable legitimacy. Disclosure reports indicated that several
of the “contributions” made by fictitious donors cited in the complaints either were never
accepted due to invalid information (e.g., invalid credit card or banking information) or were
refuhded immediately. In other instances, where contributions were accepted, refunds occurred

on a continuous basis. For instance, in the case of Doodad Pro and Good Will, who made

Ihmdmhofwnﬂibuﬁonsinmﬂimmnm&,nﬁmdswmdommamlﬂnghasisbefomm

contribudons appeared in media repexts. Fuathos, mast of the refimds wese completed to almesst

"all of tham prohihited cantmibutors wishin wasks of the fimt media repaits and/ar the initial

camplaints fileq with the Commission.

The Complaint in MUR 6214 makes an extensive and detailed analysis of various

25 | patterns in the Committee’s receipts. This complaint alleges that the Committee failed to make

27

immediate use of an Address Verification System to confirm that each contributor’s reported
address information matched the address information for the credit card used to make the
contribution, which allowed the Committee to accept online contributions in transactions that
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would have been rejected by other vendors accepting credit card payments over the internet.
This complaint suggests that the absence of this safeguard raises questions as to whether the
Committee adequately verified the true sources for online contributions it received via credit
card. In addition, this complaint identifies the following contribution patterns which it deemed
suspicious: 1) Non-Dollar Donations that were not in whole dollar amounts; 2) Non-Traditional
Denationa timt were in winle doller amoents, but mot in multiples of $5; 3) Multiple Day
Donstiona whem & donor has two ar mpre donatiess on the mme day; 4) Duplicate Donations
whmﬂnmramadmmm“mwmmuvmﬁhﬁmof&emmwﬂnmme
day. Complainant alleges that the Committee accepted an unusually large aumber of
contributions that it into these patterns, which it deemed to be suspicious and merit further
2.  Analysis

As discussed above, the Commission has provided guidance to committees that they may
ﬁeh@mﬂﬁmﬁhimmlmgnmmﬂﬂummmbhufegmﬂshmnble&mb
verify the identity of contributors amd screen for impermissible contrfbutions with the same level
of cenfidense that applics to dther methods of fundraisi=yg, and act sonsistently with Cemsnission
regulations. See AO 1999-02 (Bill Bradiuy for Fessident, Ine.). Counpéniscmts contemd that thic
Committes’s acseptance of aaline costributinns from the unkrmwn perscas identifiad in the
complaints is clear evidenae that it had no cantrol mechanisms in place to catch third party fraud.
Fling Complaint at 1; RNC Complaint at 3-4; Kohitz Complaint at 1. Consequently, the
complaints argue, an investigation of all contributions is warranted. /& RNC Suppl. Complaint
at 3-5.

31
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-Respondents assert that the compliance system the Committee maintains is designed to
identify individuals like those cited in the complaint and refund their contributions if they are
unlawful. OFA Response in MURs 6078/6090/6108 at 4. The Committee asserts that its
internal system runs regular searches of its donor database in order to identify information that
contributions may be fraudulent. /d at 5. The Committee also asserts that through its vetting
and compliance system, as individuals who provided fictitious information are identified,
subcequrnt seatches ave mndifiesi ® look for similar individuals or puitersm of frendulent domors

that were previously idantified. #i. Fgarding the individuais identified in the complaint,

o ——————————

ﬁmdenmpmﬁdehfmﬂhnthumnofﬁeﬁmﬂnﬂeﬂmnﬁhﬁom&om&ewhdivﬁuds
had been identified and refunded before the complaints were filed. /d.
a. The Committee |
The complaint cites the names of eleven individuals with alleged fictitious names that

allegedly made contributions to the Committee. Only three of these individuals gave
contributions that were actually received and aggregated over $1,000; they include:

* “Doodad Pro” made 850 contributions in $25 increments totaling $21,250,

e  "Good Will” mate 720 contributions in $25 incremettts totaling $19,500, and

o “Hbkijb, jkbkj™ made a kingle contribution of $1,077.23.
The “Doodad Pro” and “Good Will” nontributions wem refinded on a cantinuous baais either
before or within 30 days of the initial corplaint in this metter, though many refunds were not
made within 30 days of the initial receipt of the contribution. The single “Hbkjb, jkbkj”
contribution was refunded within 30 days of receipt. Contributions from the remaining eight
donors cited in the complaint totaled approximately $1,200; none of which has been refunded.

32
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In order to ascertain whether there was a potential system breakdown that might have led
the Committee to accept large numbers of contributions from unknown persons, as alleged in the
complaints, the Commission’s Information Technology Division generated a sampling of
contributions to the Committee in the primary and general election months of February 2008 and
August 2008, respectively. During the sample period, the Committee received a combined total
of $73,976,663 in comttibuticas from ever 170,000 contributors. We reviewsd the complaints,
dinclusure nzports ard media reparts fdr individwals whese information appeared to be
incamplete, fictitions or otherwise unverified as bolonging to mxtual persons, and raviewed
whether suspect contributions were accepted, verified and, if appropriate, timely refunded by the
Committee.

| In addition to the contributors cited in the complaints, we identified only six other
contributors to OFA whose names might have been fictitious based on the spelling or other
identifying information provided. These six contributors gave approximately $17,445 to the
Committee, $14,476 of which remains unrefunded. Thus, the recitations in the complaints and
the information provided by ITD for our review periods, identifies a total of 17 contributors with
poteatiaBy fictitious names whe gave a total of $60,472 in contributions to the Comemittes,
$15,676 of whick has yet to be rfunded:

" We believe dismissal of these allegations is appropriate because (1) the alleged
breakdown in the Cammittee’s campliance system is not borne out by the available information
about the scope and amount of the contributions the Committee received from allegedly
unknown persons, and (2) the majority (approximately 75%) of the prohibited contributions
received from the fictitious individuals cited in the complaint and identified through our review
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have been refunded.” In notifying the Committee of dismissal we would advise it of the
obligation to refund the prohibited contributions we have identified in our review.
For these reasons, it would not be an efficient use of the Commission’s resources to open

an investigation into this issue with respect to the Committee. See Heckler v. Chaney, 470 U.S.

821 (1985); MUR 5950 (Hillary Clinton for President) (Factual and Legal Analysis dismissing

Section 441e violation to preserve resources where prohibited contributions were refunded
befure tiie complaini was filed). Aecordingly, we recomnmend the Cnmmission dismiss

allegations that Obama for America and Martin Nesbitt, in his official capacity as Tteasurer,

_violated 2 U.S.C. § 441f by accepting contributions from unknown persons in the name of

another.
b. The Victory Fund

Regarding the Victory Fund, there are no indications that the Victory Fund received
contributions from the individuals specified in any of the complaints. Our review of the
February/August sample months identified a single contribution received from an unknown
person using the name “Anonymous, Anonymous” and totaling $2,228. The Victory Fund’s
compliance system identified the suspect contribution and flagged it for verification, but did not -
refimd it within the 30 days permitted hy the Act.

Despite this apparent violation of Section 441f, dismissal of these allegations is

_appropriate because (1) the prohibited contributions cited in the complaint are minimal when

compared to the total amount of contributions received by OVF ($2,228 out of $93 million), and

(2) allegations of breakdowns in the compliance system set forth in the complaints are not borne

12 While we do not anticipate it, should the Section 438(b) audit uncover any information that suggests that the
Committee committed more violations of 2 U.S.C. § 441f, and refers the violations for Enforcement action, the
Cammission would not be precluded from taking Enforcement action for those violations.
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out by the Commission’s review of the contributions received by the Victory Fund. Thus, it

would not be an efficient use of the Commission’s resources to open an investigation into this

issue with respect to the Committee. See Heckler v. Chaney, 470 U.S. 821 (198S5); MUR 5950

(Hilhry Clinton for President) (Factual and Legal Analysis dismissing Section 441¢ violation to

preserve resources where prohibited contributions were refunded before the comnplaint was filed).

Actondingly, we recommend timt the Commissien dismiss allegetions that the Obama

Victory Fun and Andrew Tobrias, in his nfficial capmity as Tramurer, viniated 2 U.S.C. § 4411

by mcepting contsibmtinne from unimown persans in the namn of anothar.
M. RECOMMENDATIONS

1.

Find reason to believe Obama for America and Martin Nesbitt, in his official capacity

- a8 Treasurer, accepted excessive contributions in violation of 2 U.S.C. § 441a(f);

Autlerize an amdit of Oama for Amsica and Matin Neskitt, in his official mpacity
as Treasuser, pussusat ta 3 U.S.C. § 437g;

Dismiss aliegations thet Obama for America and Martin Nesbitt, in his official
capacity as Treasurer, violated 2 U.S.C. § 441e by accepting contributions from
foreign nationals;

Dismiss allegations that Obama for America and Martin Nesbitt, in his official
capucity as Treasurer, violated 2 U.S.C. § 441f by accepting sentribatiens from
unkpown paysots in the name of another;

Find £0 resson to halieve Obama Victory Fimd and Anduess Tebias, in his official
capacity as Traamzar, acsepter’ axcsnsive contributions in vialstion ¢f 1 U.S.C.
§ 441a(f);

Find no reason to believe Obama Victory Fund and Andrew Tobias, in his official
capacity as Treasurer, violated 2 U.S.C. § 441e by accepting contributions from
foreign nationals;

Find no reason to believe Obama Victory Fund and Andrew Tobias, in his official
capacity us Preasizes; visdstad 2 U.S.C. § 434(b) by missmyorting disbamements;
Dismiss allegations that Obama Victory Fund and Andrew Tobias, in his official
capacity as Treasurer, violated 2 U.S.C. § 441f by accepting contributions from
unknovin persons in the name of another; '
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9. Approve the attached Factual and Legal Analyses; and

_ 10. Approve the appropriate letters.

3/30 lo

Date

P. Duncan
General Counsel

‘ﬁMuieTetuken é N

Associate General Counsel for Enforcement

Mark Shonkwiler E {*,

Assistant General Counsel
amilla J Jones

Attorney

%- f&% 4% 1
illip O

Attorney
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